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Presentation Overview
Uncertainty is certain. Plan accordingly.

• Recent Legislation Affecting Energy Policy

• Executive Branch Pendulum Swings

• Litigation Risks and Defensibility 

• Strategic Advocacy
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Key Takeaways
Build a durable, defensible, credible record. 

• Regulatory reversal and policy swings should be the baseline 
assumption when formulating risk management and permitting 
strategies for energy projects. 

• Proactive legal advocacy is required at every stage of the 
administrative process.

• In Legislative and Executive Branch advocacy, provide solutions 
with a roadmap, not a maze.

• Make friends before you need them.
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The High-Velocity  
Political Pendulum

5



Energy Legislation and 
Policy Lifecycle
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Congress
Sometimes helpful. Sometimes not.



Congressional Energy Legislation
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IRA: Compromise 
in a Divided Congress 
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One Big Beautiful Bill Act:  
Congressional Course Correction 
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The SPEED Act: 
Bipartisan Permitting Reform?
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Permitting Reform Realities
House of Representatives

• 218 Republicans

• 214 Democrats

• 3 Vacancies

Senate
• 53 Republicans

• 47 Democrats

• Need 60 Senators to Pass
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Political Risks in Project Development
Changing Administrations = Changing Priorities



The Keystone XL Pipeline Saga:
National Interest Determination

Studied, Approved, Cancelled
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The LNG Permitting Pause:
Public Interest Determination 

Permitting uncertainty goes global.
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The Energy Dominance Agenda
Need Durable, Defensible, Credible Rules



Onshore Deregulation Priorities
• Revision of 2024 BLM Leasing Rules

• Repeal of the 2024 Conservation Rule

• Revision of the Biden Era                                                
Waste Prevention Rule (Venting and Flaring)

• Repeal of EPA Endangerment Finding

• EPA Methane Rules
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Onshore Regulatory Priorities
• Commingling Regulations

• Fee-Fee-Fed Permitting

• BLM Field Office Training Sessions 
for Industry

• AFMSS Electronic Permit Fix
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Implementation Example: 
Commingling Regulatory Reform 

Directed by OBBBA Legislation 
Current surface footprint required under existing
regulations (9 redundant facilities needed):

Multiple Source Commingling under the OBBBA
(9 facilities consolidated into one facility/pad):
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Energy Policy by Litigation
Someone always sues.



Court Rooms: 
Primary Arena for Energy Policy Disputes
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Federal Oil and Gas Litigation
• Every BLM O&G lease sale since 2015 under:

• Legal Challenge
• Appeal and/or
• Settlement Agreement 

• NEPA, FLPMA, ESA claims

• Greenhouse gases
• Permits
• Greater Sage Grouse and ESA Species
• Leasing Policies, Leasing Regulations
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• Loper Bright (2024)

• End of the Chevron Doctrine - agency 
deference

• Seven Counties (2025)

• Limits a federal agency’s ability to regulate 
climate and GHGs under NEPA

U.S. Supreme Court
Recently helpful.....
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2026-2028 Legal Outlook
Hope is not a litigation strategy.

• Legal Tsunami continues

• Lawsuits challenging APDs

• Lease Sale Lawsuits

• Challenges to regulatory rollbacks 

• Focus on minimizing litigation risk           for your assets
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Litigation Risk Management
Plan for court – even if you do not have to go.

• Treat litigation risk as a core project variable, not a contingency

• Build a “litigation-grade” record to protect against APA and NEPA 
challenges

• Cultivate state, local and stakeholder support early

• Assume regulatory policies will continue to shift

• Design for the rules you have – and the ones you are about to get
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Advocacy Strategies
Engage Early. Litigate less.
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Advocacy with Stakeholder Allies 
Engage Early. Litigate less.
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Concluding Observations
You can't control the pendulum – but you can build projects that survive it.

• Proactive advocacy to minimize risk 

• Proactive engagement with federal 
agencies and stakeholders

• Offer solutions, not problems (maps, not 
mazes)

• Durable, Defensible, Creditable!
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Thank you!

Melissa Simpson
President 
Msimpson@WesternEnergyAlliance.org
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